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Several Quotes to set the mood of the paper.  	
- "62 studies have examined pesticides and childhood illnessess ; 55 demonstrate a probable or possible link ..." - Dr. Robin Walker, Professor of Pediatrics, University of Ottawa, Neonatologist at Cheo
- "Non-essential pesticide ... may pose a risk to human health.  The Canadian Cancer society is very concerned about the risks that these toxic chemicals pose to health and safety .. especially to children ... who are involuntarily exposed to these chemicals." - Canadian Cancer Society
- "It is not a case of innocent until proven guilty. We have ample reason to be concerned. It is a case of acting on what we know now, because health risks are cumulative and can last for years." - Dr. Joe Reisman, Chief of Paediatrics, CHEO, Paediatric Respirologist, Professor and Chairman, Department of Paediatrics, University of Ottawa 
- "As a risk analyst, I consider the negative effects of a particular decision and weigh the potential positive outcomes because these two issues determine the acceptable risk threshold. The possible negative health effects of pesticides are large and the possible positive effects are relatively small, which means that the acceptable risk threshold is very low." -  Dr. C. Scott Findlay, Associate Professor of Biology at the University of Ottawa

"Give health and safety precedence in making risk management decisions, over economic and other considerations. Balance Health Canada’s mandate to protect the health and safety of Canadians, with the right of individuals to make personal choices. Where these two interests are at odds, decisions must always favour the former over the latter. http://www.hc-sc.gc.ca/ahc-asc/alt_formats/hpfb-dgpsa/pdf/pubs/risk-risques_e.pdf"    Maintaining and Improving Health is the Primary Objective - Health Canada

Introduction
	Given the frequency that drugs are pulled off the market due to new found health effects and chemicals are discontinued due to new found environmental effects, the precautionary principle must be used when dealing with these delicate matters.  Our scientists are making breaking discoveries daily, further showing our vulnerability to the indiscriminate use of pesticides.  Scientists analyze pesticides, such as those at issue in the present case, using a scientific probability theory.  It is nearly impossible and financially impractical for scientists to study the effects of the chemicals being used (and all their by products) on each and every animal or plant that may come into contact with the chemical.  Instead, predictions are made as to the likely effect of the chemical.  These unfounded predictions have been the cause of release of thousands, if not millions, of gallons of pesticides which were later shown to be extremely toxic, such as DDT and agent orange.  
	There are serious threats to accuracy of the information relied on in determining whether the use of these chemicals constitutes an 'acceptable risk'.  According to Joseph Castrilli (Barrister & Solicitor and known in his field as an expert in water law) in a legal report prepared for the County of Oxford, Ontario (January 2005) the federal environment commissioner has conducted several reviews of Canadian Environmental Protection Act 1999 and its administration. 
In 1999, the commissioner reported that information was incomplete regarding the environmental health risks of the over 23,000 chemical substances in industrial, agricultural, and commercial use in Canada. 
In 2002, the federal environment commissioner conducted a follow-up audit, which found mixed progress and made the following points:
1. The federal government had made some progress in managing toxic substances since 1999. However, its ability to detect, understand, and prevent the harmful effects of such substances is still limited.
2.  Environment Canada is monitoring the releases of over 100 more substances than it was in 1999.
3.  The federal government has not published a final conclusion on the toxicity of 13 of 44 substances contained in the first Priority Substances List issued in 1989. http://www.new.county.oxford.on.ca

The issue of pesticides within municipal boundaries has been widely debated and much judicial attention has been drawn on the legal ability of municipalities to enact by-laws prohibiting the use of non-essential pesticides.  The use of pesticides in Northern Ontario's public forests has received much less attention, though it is not because the people in the north depend any less than the people of the south on a clean environment.  Rather, its my belief that the layout of a city places concerned individuals in closer proximity, thus enhancing their ability to speak up and fight against these abuses whereas the people of the north have geographic separation limitations (among other factors) to struggle against.  Its also my belief that people living in remote areas of Northern Ontario are generally less educated than their city counterparts and as a result have yet to be exposed to the essential tools needed to bring about such needed changes in our forestry industry.  This paper intends to analyze several legal and non-legal tools which could be used to prevent the unnecessary use of pesticides in the public forests of northern Ontario and also to make note of avenues which were not explored in this paper which may offer solutions to the problem.  


1.  Pass a Municipal by-law
	The power of a municipality to enact laws "related to the health, safety and well-being of the inhabitants of the municipality" is no longer a legal uncertainty (as it relates to banning non-essential uses of pesticides) due to the Supreme Court decision in Spraytech v. Hudson (SCC 2000) and affirmation at the provincial appellate level in Croplife Canada v. Toronto (Ont. C.A. 2005).  Section 130 of the Ontario Municipal Act, 2001 states provides : "A municipality may regulate matters not specifically provided for by this Act or any other Act for purposes related to the health, safety and well-being of the inhabitants of the municipality."  It should be noted that lack of absolute scientific certainty is not a stumbling block for municipalities desiring to protect their residents from unnecessary exposure to pesticides.  
	In Hudson, the SCC affirmed the precautionary principle when dealing with matters of scientific uncertainty and the issue of safety.   "Environmental measures must anticipate, prevent and attack the causes of environmental degradation. Where there are threats of serious or irreversible damage, lack of full scientific certainty should not be used as a reason for postponing measures to prevent environmental degradation."  It must be the case that there is some credible research linking the proposed by-law to the suspected health effects and it is also important that the by-law not be an absolute ban, which would be beyond municipal powers "I agree that if there was no credible research basis for enacting the by-law, and if the municipality did not otherwise have the power to enact the by-law, the precautionary principle could not be used as authority for upholding the effectiveness of the by-law. However, that is not the case here" (Croplife v. Toronto).     (rephrased Croplife).  
The SCC made mention of the C.A. findings in Hudson related to a complete ban and did not make any adverse comments on them likely indicating their approval.  "The Court of Appeal held that an absolute ban would be forbidden, but that the by-law does not impose an absolute ban."  This is an important legal requirement for municipalities planning to pass similar legislation restricting the use of pesticides.  
	Of interest to municipalities desiring to pass such by-laws, organizations such as the Sierra Club of Canada gratuitously provide pre-drafted by-laws covering the essential elements http://www.sierraclub.ca/national/programs/health-environment/pesticides/pesticide-bylaws/index.html.  The Sierra Club also has a huge amount of information regarding alternatives to pesticides, suspected health and environmental effects from the pesticides being used, and news of other municipalities which have successfully passed such by-laws.  

Positive Aspect : Passing a by-law can provide relatively quick and inexpensive legal change.
Negative Aspect : The by-law maybe difficult to enforce for small and unpredictable applications by private citizens.  Also, due to the generally small size of municipalities in northern Ontario, passing a municipal by-law may not be a very effective tool to protect the forest surrounding the municipality.  One option maybe to extend the size of the municipality to include most of the traditional hunting / fishing / trapping grounds for the community but that issue is beyond the scope of this paper.  
Uncertain Aspect : In respect of municipalities (such as Timmins, Ontario) which have already greatly expanded municipal boundaries past the residential areas (done to tax mining in the region) a further legal question arises as to the capability of such townships to include the forested area in their pesticide prohibition.  One issue arising from Croplife was whether passing a municipal by-law prohibiting non-essential uses of pesticides was one that was of direct enough concern to the residents that it could be upheld under the granted municipal powers.  Feldman J.A.  of the Ontario Court of Appeal felt it helpful to refer to the concurring reasons of Lebel J. in the Hudson case.  
	Lebel was satisified that the general welfare provision under the Quebec Municpal Act was broad enough to cover the situation regarding the use of pesticides within municipal limits, but did set some limitations respecting the extent to which municipal by-laws could affect matters generally not seen as local in nature.  
Nevertheless, such a provision cannot be construed as an open and unlimited grant of provincial powers. It is not enough that a particular issue has become a pressing concern in the opinion of a local community. This concern must relate to problems that engage the community as a local entity, not a member of the broader polity. It must be closely related to the immediate interests of the community within the territorial limits defined by the legislature in a matter where local governments may usefully intervene. In Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231, the Court emphasized the local ambit of such power. It does not allow local governments and communities to exercise powers in questions that lie outside the traditional area of municipal interests, even if municipal powers should be interpreted broadly and generously (see F. Hoehn, Municipalities and Canadian Law: Defining the Authority of Local Governments (1996), at pp. 17-24).

Reference to the Shell Canada case is interesting in that it helps flesh out the geographical extent to which municipalities may pass by-laws.  At issue in that case was whether or not the municipality of Vancouver could pass a by-law indicating that the municipality would only conduct further business with Shell if it discontinue business practices (which the councilors found morally repugnant) in South Africa.  By a 5-4 split court, the majority found that Vancouver did not have the ability to discriminate against Shell on the basis of activities occurring overseas because the powers of the board could not "extend to include the imposition of a boycott based on matters external to the interests of the citizens of the municipality."  From this statement, it would appear that the interest in South Africa was too far geographically removed from the municipality to directly affect the citizens of that municipality.  The case tends to support the proposition that the municipality could act to prevent the spray of pesticides in forested lands surrounding the residential areas, especially so if the area's provided a food source for the inhabitants of the municipality.  Due to the decreased geographical distance and increased direct effect on residents living in the municipality, it would seem that a municipality would be well within its ambit of authority to pass a bylaw prohibiting the non-essential use of pesticides in both residential and forested areas within the municipal limits.  Prohibiting the non-essential use of pesticides from residential lawns and fields would seem no less of a direct benefit than elimination of these same chemicals from forested areas in the municipality where people harvest wildlife and berries.  This would seem to meet the requirements of demonstrating an "identifiable benefit to its inhabitants", which was at issue in Shell.  
	Further support for this proposition seems to be given by Lebel J. in the Hudson case when the justice writes: 
In the present case, the subject matter of the by-law lies within the ambit of normal local government activities. It concerns the use and protection of the local environment within the community. The regulation targets problems of use of land and property, and addresses neighbourhood concerns that have always been within the realm of local government activity. Thus, the by-law was properly authorized by s. 410(1). 

From this statement and foregoing analysis, it would seem that so long as the forested areas are within municipal boundaries, it would be within their authority to prohibit the use of non-essential pesticides.  This would especially be so if residents depended on the local forests to provide sustenance for them (as most northern communities do) as it would remove the internal barrier of requiring a direct benefit to the inhabitants.  
Another similar option to increasing the size of the municipality to cover forested areas and then passing a by-law prohibiting non-essential uses of pesticides is to acquire a community based sustainable forestry license.
2 - Acquiring a Community Based Sustainable Forest Licence 
	The creation of a Community Based Sustainable Forest Licence (CB SFL) would seemingly give locals more influence in regards to management of their local resources.  However, the cost of creation of a CB SFL may be prohibitive for smaller communities in the north.   
A local SFL would create jobs, and of course cost money. An SFL usually costs around $600,000 a year to operate, which has to be paid for by the forest producers. It would employ about six or eight technicians.   http://www.tla-temagami.org/news11.html

According to Steve Munro of the Temagami community based SFL (working group called West Wind), the main purpose of the procedure is to "have an SFL that is run with a broader interest than just the forest industry."  However, when one refers to the Crown Forest Sustainability Act (one of the main forestry legislation provisions) many other factors are to be taken into account during the forest management process, not just the interests of the forestry industry.  
The long term health and vigor of Crown forests should be provided for by using forest practices that, within the limits of silvicultural requirements, emulate natural disturbances and landscape patterns while minimizing adverse effects on plant life, animal life, water, soil, air and social and economic values, including recreational values and heritage values.  CFSA 1994, sec. 2

My initial thoughts (thoughts in December 2005) are that acquiring a CB SFL would be a very positive step towards eliminating the use of non-essential pesticides in the forest so long as the community supports the initiative.  However, according to Steve, the concerned local citizen would does already have opportunity to express concern about pesticide usage in the conventional Forest Management Process (FMP) and acquiring a CB SFL would not create additional opportunities for public input.  I disagree with this reasoning because in the conventional FMP, consultation with multi-national forestry companies leads concerned individuals and communities fighting against the norm (of allowing the unnecessary application of pesticides in their local forests) and trying to later show that failure to adequately take into consideration their values was an administrative error.  The burden is seemingly high when one takes into account the expense of litigation generally and the fact that small communities would be litigating against financial giants like the Ontario Ministry of Natural Resources and Multi-National forestry companies like Domtar and Tembec.
	Creating a community based SFL takes the decision making power away from the multi-national forestry companies with interests vested solely in shareholder profits and returns decision making power to those who will be most affected by forest management decisions, the locals of the area.  As the use of herbicides is not mandatory in forestry management, but merely permissible, the MNR would seemingly be unable to deny the validity of a forest management plan excluding the use of pesticides so long as other requirements were met.  At the very least, creating a CB SFL would be a demonstration to those parties who have a financial interest in destruction of the local environment that the residents are taking control over their own resources.  
	Another advantage, according to Steve, is that acquiring a CB SFL "can be beneficial if one forest company goes down or is bankrupt" as the community can contract other forestry companies to complete the harvesting.  This means that long periods of unemployment (from mill closures) are less likely under a CB SFL because the community would be in a position to license another company to set up shop.  
	One interesting aspect of creating a CB SFL is that it would alter the definition of sustainability to a much more local scale of harvest.  For example, if a multi-national forestry company had 80 parcels under its control and tree's took 80 years to regrow, sustainability could be defined as clear cutting one parcel per year.  This definition of sustainability disregards the smaller micro-system within the parcel that previously supported the local economy.  According to the CFSA, this type of harvest is seemingly illegal as it fails to take into account the economic and social criteria Ontario State of the Forest Report 2001 - Criteria of Sustainability  
Canadian Council of Forest Ministers - "Defining Sustainable Forest Management in Canada: Criteria and Indicators 2003"  but given the frequency of mill closures in Northern Ontario due to regional overharvest, its a reality that the practice occurs.  
	Decreasing the size of the total SFL from 80 blocks to just 1 block (same dimensions as before) would better protect local interests a long term basis by ensuring that the definition of sustainability as per forestry, took into account their needs to maintain the local forests.  One way to reduce the total size of the SFL is to create many smaller CB SFL's and empower locals who are most dependent on forest resources to manage them.  
	Though creating a CB SFL maybe seen as financially prohibitive for many small communities, the prospect of sustainable employment and empowerment in regards to local forestry decisions seem to make the operating costs insignificant.  One less expensive way to potentially eliminate the use of herbicides in forestry (which will have the effect of reducing or even eliminating surface water run off and ground water trickle into local waterways) would be to challenge the permit given to forestry companies to apply the herbicides.  
3 - Challenge the application of the pesticides under the Ontario Pesticide Act
	An application to the courts may resolve the matter but court processes are lengthy, time consuming, and expensive.  However, often times resorting the courts may be the only way for affected parties to prevent environmental degradation.  One initial step before costly court proceedings are attempted would be to challenge the terms of the permit by way of petition to the Director of the Ontario Pesticides Act.  As seemingly non-complex as it would seem to determine exactly who is the director of the OPA, the process was actually difficult as I was told that there is no single director for the act.  
From Doug Mewett, he stated that "the Director under the pesticides Act is either Wanda Michalowicz 416-327-5934 or Lorna Poff 416-327-4138".  
 
	According to Don Mitchell of the Ministry of Environment, Thunder Bay branch, there are multiple directors and the first requirment is to clearly state the issue in need of resolution, and then determine who has authority over that matter.  However, it is generally the Manager of Standards Development within the MOE when reference is made to the director.  The easiest access into the system is to write directly to the Minister of Environment who can route your information to the appropriate person(s)  Don Mitchell of the Ministry of Environment and also Gail McCurdy - Acting Tribunal Secretary - (416) 314-4677. Using this route, starting a review of a permit can be as easy as stating "I take issue with the permit to spray pesticides granted to ....... in the .......... forest" and then stating reasons why the terms of the permit should be altered.  Section 11(3) of the Ontario Pesticides Act lays out criteria for permit modification.  
The Legislation
Relevant Sections of the Ontario Pesticides Act, RSO 1990.
11 (3) The Director may refuse to issue or may cancel a permit, may impose terms and conditions in issuing or after issuing a permit and may alter the terms and conditions of a permit that has been issued where the Director is of the opinion, upon reasonable and probable grounds, that,

(c) there is or is likely to be danger to the health or safety of any person;
(d) there is or is likely to be harm or material discomfort to any person;
(e) there is or is likely to be impairment of the quality of the environment for any use that is being or is likely to be made of it;
(f) there is or is likely to be injury or damage to any property or to plant or animal life;
(g) any property or plant or animal life is or is likely to be rendered directly or indirectly unfit for use by humans;

Appeals from the BC Pesticide Control Act of 1990 http://www.eab.gov.bc.ca/pest/pestsm90.htm maybe of some use to demonstrate when the health and environmental risks associated with using warrant permit modification.  The BC Environmental Assessement Board seems to recognize that application of the herbicides 2, 4-D and Vision have the potential to do irreparable harm to the environment and the local inhabitants.  However, the focus seems to be on use of that area likely to be made by man, with permit modifications or revocations only being allowed when the individual or group could demonstrate the geographical distance was not so great as to prevent them from making use of the area for hunting or fishing.  The equivalent of the BC Board (in regards to pesticides) for the province of Ontario is the Ontario Environmental Review Tribunal http://www.ert.gov.on.ca/ERT_new_index30.htm.  
However, the appeal process is slightly different between the two organizations and only the instrument (permit) holder may appeal a decision of the director to the Ontario ERT.  
"The Director's order/decision is directed to the Instrument Holder and only that party
may appeal the order/decision. Correspondence with Gail McCurdy - Acting Tribunal Secretary - (416) 314-4677 "  However, the two organizations seem to be using different definitions for the term "appeal" as they both allow for concerned parties to challenge the issuance of a pesticide application permit. 
Other sources of information that maybe used demonstrate the necessary criteria laid out in s. 11(3) of the Ontario Pesticides Act would include interviews I taped during the Ottawa by-law debates, interviews with biology profs, and groups such as the Sierra Club of Canada with contact information and written literature on the subject matter.    
Criteria C to G relate to health, safety, and concern for local environment factors.  In addition to these factors are criteria H and I which focus on the availability of alternatives which are less environmentally damaging to accomplish the same objective. 
11(3)(h) a different method of control or extermination will or will likely be substantially as effective as the proposed extermination for which a permit is required under section 7 and will or will likely cause less impairment of the environment, if any, for any use that is being or is likely to be made of it or less harm to or adverse effect, if any, on any plant or animal life, humans or property; or
(i) the use of the pesticide will not be or will not likely be effective or necessary to carry
out the extermination. R.S.O. 1990, c. P.11, s. 11.

When read together, criteria H and I seem to indicate that if there are alternatives to herbicides which will "likely be substantially as effective" and "will likely cause less impairment of the environment", that the use of herbicides are not "necessary" and a permit should not be issued for pesticide application.  Read at face value, using the word "necessary" in criteria I would seem to indicate that if there are any alternatives to pesticide use that will be "substantially as effective", that the director of the Pesticides Act would be obliged to revoke any permit allowing for the application of the pesticide.  
Given the high rate of unemployment in Northern Ontario, it seems a difficult proposition to say that the use of pesticides is actually necessary given the fact that the same ends can be reached through manual thinning (among other non-herbicide methods) of eliminating competition for newly planted seedlings.  
	According to a Labour Force Survey Statistical Report provided by the Northern Ontario Area Economist, for the month of November 2005, there were 400,400 (5.8% unemployment)  people on unemployment in the province of Ontario.  Northern Ontario accounted for 22,500 (6.0% unemployment in the region) of the total during this same period.  Site specific locations such as the greater Sudbury area had 6,100 unemployed persons (7.5%) and the Thunder Bay area had 3,500 unemployed persons (5.4%) during November.  
Cochrane - 11% unemployed
Foleyet - 
Timmins - 
Chapleau - 
I attempted to further regionalize unemployment insurance breaking it down into smaller communities with the hypothesis that smaller communities had less diversity of employment, more seasonal employment, and consequently much higher unemployment rates.  However, only the mayor of Cochrane responded to my request for more precise figures.  At any rate, with so many willing workers in Northern Ontario on unemployment, and manual grazing haven been proven to be as effective as the use of herbicides, how can it be said that it is "NECESSARY" to use these chemicals on public forests?
	Further queries into the act and defining necessary led me to understand that the Ministry of Environment didn't actually define "necessary" as without alternatives but rather as "most cost effective". According to Don Mitchell of the MOE, Thunder Bay branch, the term "substantially as effective" really meant that when competing methods are roughly equivalent based on cost / effectiveness, the Minister can refuse to issue a permit for the practice which he feels to be more environmentally damaging.  Without arguing the merits of this definition (failing to include externalities like the possible health effects to the residents of N. Ontario), it is still seemingly not "necessary" to use pesticides on public forests so long as it could be demonstrated that other methods which met the same result wouldn't "cost" more money.  
	The starting point for this argument is based on the renewal fees paid by forestry companies BEFORE they harvest a given block of forest.  A trust fund system was created to ensure that monies needed for renewal would be available even if the forestry company went out of business.  Where no renewal is needed (depending on the species of tree harvested and method of harvest) there is no requirement to pay into the trust fund, and likewise, no "requirement" to spray the area with pesticides.  If renewal is needed, the forestry company pays into the renewal trust fund (to ensure that money will be available for renewal even if the forestry company goes out of business) and after the harvest, applies to the trust fund to be compensated for expected renewal expenses.  
	Forestry companies are obliged to renew the forest if it will not naturally regenerate (dependent on forest composition and method of harvest) but are not expected to reap a profit from this portion of the forestry process.  As such, there should be no reason why forestry companies would fight against a delegation of renewal obligations to a 3rd party who could use the same money from the renewal trust fund to complete renewal activities.  The government of Ontario is the ideal 3rd party to take over these renewal obligations because they already have a major payroll of people without any work to do, those on unemployment insurance.   
PUBLIC WORK PROJECTS
According to Clara Lauziere of the city of Timmins, Ontario

The government does put these people to work through the JCP program.  Recipients will be bumped up to $413 per week which is the max EI rate (normally it is 66% of their former wage) and they will work on projects for one year or less, depending on the project. The Schumacher park restoration is worked on through this means. Groups apply for assistance through HRSDC and then EI participants apply to work the projects."


The Job Creation Partnerships (JCP) employment benefit is a program designed to support projects developed by sponsors that create jobs that will provide insured participants with opportunities to gain meaningful work experience.  Projects are normally approved for up to 52 weeks.  Funding may be provided to sponsors / employers to cover such overhead costs as wages and employment related costs and eligible expenses negotiated with program officials; Funding may be provided for capital costs to a maximum of $1 million per year where such costs are essential to the achievement of objectives The JCP is provided through Human Resources and Skills
Development Canada. 
http://www.hrsdc.gc.ca/asp/gateway.asp?hr=en/epb/sid/cia/grants/jcp/desc_jcp
.shtml&hs=jzp.  Eligible sponsors for the program include businesses, not-for-profit organizations,  crown corporations (as per Schedule II of the Financial Administration Act), municipalities or provincial / territorial governments.  Possible crown corporations listed in Schedule II that may be ideal to take on this type of project include Canada Employment Insurance Commission, Canadian Centre for Occupational Health and Safety, and Parks Canada Agency http://www.canlii.org/ca/sta/f-11/part59672.html.  
	Seemingly, the best "party" to take on the project would be a combination of several entities including the Canada Employment Insurance Commission, the government of Ontario, and the forestry industry.  Because forestry companies are currently in charge of regeneration, they already have a large part of the required infrastructure established, and the government of Ontario could contract for these services with monies from the renewal trust fund.  Additional required support and manpower would be provided by the Job Creation Partnerships program, or one designed similar in principal but meeting the demands on a long term basis if the JCP isn't adequate.  
	"Projects are normally approved for up to 52 weeks" according to the website, but there is no mention that 52 weeks is a capping point for funding. However, to be eligible for funding, applications must disclose a "defined start and finish date" and may not be "part of the sponsor’s day to day operations."  Rigid application of these requirements may pose problems depending on how the application is phrased (long term v. seasonal pilot project) and depending on the party making the application.  However, assuming that the type of project referred to above (long term tending) would not meet the requirements for funding under this program, it would not be daunting to create a similar program given that the ground work has already been done.  
	In conclusion, even assuming that the judicial system was ready to accept the proposition that the term "necessary" actually did mean "cost effective", it is very unlikely that the courts would accept the proposition that the current system of spraying pesticides is legitimate.   The main impediment to such an understanding is that the current system fails to utilize its resources efficiently.  Implicit in the understanding of being "necessary" (most cost effective according to MOE) is that all avenues and resources will be judicially used.  The wasteful use of resources that make one practice more expensive than another must be addressed in determining the most "cost effective" manner to reach the end result.   
	The government has created public works programs in the past to utilize its human resources, mainly those people who are out of work and being paid by unemployment insurance schemes.  Additional monies to further fund a public work project for forest renewal / regeneration can be found in the renewal trust fund.  Failing to use these resources efficiently undermines the idea that spraying of pesticides in public forests is "necessary" or even most "cost efficient" given the extreme levels of waste.   
3) Fisheries Act / Ontario Water Resources Act / Riparian Rights
	A common starting point in an analysis under the Federal Fisheries Act when dealing with the matter of deleterious substances is the case of R. v. MacMillan Bloedel.  The case involved an oil spill into coastal waters and the question was whether the water had to be rendered deleterious or if it was simply enough that a deleterious substance was deposited into the waters.  The court was satisfied that the nature of the substance being deposited was at issue, not the effect it actually had on the waterway.
The relevant section of the current Fisheries act is s. 34 (then s. 33(2) and 11).
34. (1) For the purposes of sections 35 to 43,
"deleterious substance" means
(a) any substance that, if added to any water, would degrade or alter or form part of a process of degradation or alteration of the quality of that water so that it is rendered or is likely to be rendered deleterious to fish or fish habitat or to the use by man of fish that frequent that water,

"deposit" means any discharging, spraying, releasing, spilling, leaking, seeping, pouring, emitting, emptying, throwing, dumping or placing;

"fish habitat" means spawning grounds and nursery, rearing, food supply and migration areas on which fish depend directly or indirectly in order to carry out their life processes;

"water frequented by fish" means Canadian fisheries waters

	The principle that the focus of the act was in regards to the substance deposited rather than its effect on the waterway was recently upheld in Fletcher v. Municipality of Kingston (Ont. C.A. 2004).  Fletcher, an environmentalist, took several samples of the liquids leaching from the former dump site and found the liquids to be acutely toxic to fingerling rainbow trout.  She then instituted charges by means of a private citizen's information alleging four counts of violations of the Fisheries Act.  The Ontario Ministry of Environment then did follow up testing and subsequently laid charges against the city.  	Gillese J.A. for the court analyzed the plain meaning of the statute and confirmed the principle that the focus of the inquiry was in regards to whether the substance itself was deleterious rather that its effect on the receiving water.  The analysis is sensible for policy reasons because if the focus was the effect on the waterway rather than the nature of the substance being added, polluters could shield themselves from liability and prevent pollution injunctions saying that their pollution isn't causing the problem.  
On an ordinary and plain reading of para. (a), a substance is deleterious if, when added to any water, it would alter the quality of the water such that it is likely to render the water deleterious to fish, fish habitat or to the use by man of fish that frequent the water. There is no stipulation in para. (a) that the substance must be proven to be deleterious to the receiving water. A deleterious substance does not have to render the water into which it is introduced poisonous or harmful to fish; it need only be likely to render the water deleterious to fish.

The courts have rightly adopted the approach of focusing on the nature of the substance as its often difficult to determine (before hand) at what cumulative levels of pollution long lasting environmental damage will occur.  However, the logic does have its flaws.  For example, in MacMillan Bloedel the court found that the deposit of the Bunker C Oil into the waterway constituted the offence, without regard to the impact on the waterway.  Under this line of reasoning, everyone driving a motor boat should also be charged as they are releasing oil (though of a different type) and gas into the waterway (though at lower quantities).  One can infer that these people are not charged because enforcement officials believe this is an acceptable form of environmental degradation as the impact on the waterway is so minimal.  However, this does indicate that the focus of the inquiry may actually be in regards to the effect on the waterway, rather than the nature of the substance.  However, the court makes it very clear in Fletcher that the analysis is in regards to the type of substance added to the water.  
"McWilliam J. erred in applying the test set out in R. v. Inco Ltd., which involved charges pursuant to s. 30(1) of the Ontario Water Resources Act ("OWRA"), to the charges under the Fisheries Act. Under s. 30(1) of the OWRA, the prosecution must establish that the substance discharged into water has the potential to impair the quality of the water into which it was discharged. In a prosecution pursuant to s. 36(3) of the Fisheries Act, what must be proven is that a substance discharged into water frequented by fish is deleterious. The elements of the two offences are different because the language of the provisions is different."

The court again confirms that the inquiry is in regards to the nature of the substance being added and not the actual effects on the waterway in its harm based analysis.  The court seems to be satisfied that so long as the substance (seemingly in maximum concentration) is toxic to fish, then it is deleterious.  So long as the substance is deemed deleterious, its irrelevant that the crown can't show actual harm as the focus is on the smallest sample of receiving water, not the entire system.  

What must be proven is that the substance, whatever it might be, is a deleterious substance within the meaning of para. (a) of the definition of that term in s. 34(1). In this case, it meant that the prosecution had to prove that the leachate, when added to any water, was likely to render the water deleterious to fish or fish habitat or to the use by man of fish that frequent the water.... Nor was it obliged to show that fish living in the vicinity of the seep were harmed... 


The court justifies its decisions regarding the proper focus of the law based on the lack of "stipulation in para. (a) that the substance must be proven to be deleterious to the receiving water".  On the same note, they consistently indicate that "the substance is deleterious if, when added to any water, it degrades or alters the quality of the water to which it has been added."  From here the court implies that the true test for upholding a charge is whether a pure form of the substance, with a minimal amount of water mixed in (even a drop), would support aquatic life.  If not, the substance is deleterious and it is contrary to the legislation to deposit it into the waterways.  However, the court implicitely backs away from this type of reasoning in defining "ANY" water leaving interested parties wondering about the precise legal test.
... the language makes it clear that the substance is deleterious if, when added to any water, it degrades or alters the quality of the water to which it has been added. The "any water" referred to in para. (a) is not the receiving water. Rather, it is any water to which the impugned substance is added, after which it can be determined whether the quality of that water is rendered deleterious to fish, fish habitat or the use by man of fish that frequent that water.

However, on this same note it maybe said that rigid application of the doctrine is beyond the scope as the court refers to the likely hood of causing harm when defining a deleterious substance.  "A deleterious substance does not have to render the water into which it is introduced poisonous or harmful to fish; it need only be likely to render the water deleterious to fish."  This again seems to point away from the idea that the focus is on the nature of the substance being deposited and rather on the "likely" effect on the waterway.  The court finds that it's not necessary to show that the substance, when added to water in the instance, killed fish.  However, if it actually did kill fish, the substance is deleterious (para 69), and prosecution is proper.   

It may be that one method for proving that a substance, when added to water, renders that water deleterious to fish is through an examination of the nature of the substance and the quantities and concentrations in which it was discharged. However, that does not make such considerations a necessary component of the offence under s. 36(3); rather, it provides a possible form of proof. 

This weaving of focus of the law seems to scream of vagueness and constitutional challenge.  However, the courts have acknowledged that strict drafting may well defeat the purpose of environmental legislation as new issues are constantly arising. As such, it is most efficient to write environmental legislation somewhat vaguely, allowing for judicial wider interpretation, and to allow the courts discretion to "determine whether, in a particular case, the release of a substance into the natural environment is of sufficient magnitude to attract legislative sanction." Gonthier J writing for the majority in R. v. Canadian Pacific Ltd. 1995 SCC 
	In assessing whether the magnitude is severe enough to warrant legislative attraction, attention must be paid not only to the nature of the substance but to the amount of the substance deposited into the water.  The deposit of salt (i.e. from winter deposits onto roadways) will inevitably end up in the waterways but does it necessarily mean that sanction under the Federal Fisheries Act will flow every time the roads are salted?  
	The question that must be asked is whether the substance is inherently toxic?  If inherently toxic (not the case for road salt) zero discharge into waterways frequented by fish is permitted.  However, if the substance is not inherently toxic, "the nature and circumstances of the discharge of that material, including its quantity and concentration" R. v . Imperial Oil 1995  must be taken into consideration in determining whether a charge is appropriate.  If the quantity of salt was so great as to cause a deleterious effect on the wildlife in the waterway, a charge under the Federal Fisheries Act (or the Ontario Water Resources Act which focuses on the effect of the substance on the waterway) would be appropriate.  A private claim under riparian rights would also be appropriate in the circumstances as land owners adjacent to waterways are entitled to the same quality of water as was present when they initially purchased the land.  
	Thus, deposit of a substance deemed 'toxic' is prohibited under the Federal Fisheries Act.  Deposit of a substance in such concentration as to be deleterious to the receiving waterbody is prohibited under the Federal Fisheries Act as well as the Ontario Water Resources Act.  It may also ground private action under riparian rights.    
Q - Would the use of 2, 4-D or Vision be prohibited under the acts if the substances ended up in waterbodies? 

	Both 2, 4-D and Vision display a LD-50 (lethal dose for 50% of animals at a certain amount of exposure) they are likely considered toxic substances under the Fisheries Act.  As such, the deposit into waters frequented by fish is prohibited under the act unless authority do so is given.  Relying on Fletcher, its not necessary that the concentration of substance is so great that it actually causes harm because the focus is on nature of the substance, not the effect on the waterbody.  As such, it seems as though even small quantities of the substance entering the waterbody constitute the elements of the offence.  Following the dissenting opinion in Crown Zellerbach (which was not necessarily dissenting on this point) it would seem that it may also be prohibited to spray them into the forest given the near certainty that they will leach into the groundwater, which will mix with surface water ... which will likely hold fish at some point in the waters travels.    
It is significant that the provision of the Fisheries Act upheld by this court in Northwest Falling Contractors Ltd. v. The Queen, supra, as a valid means of protecting the fisheries not only prohibited the depositing of a deleterious substance in water, but in any place where it might enter waters frequented by fish.  Given the way substances seep into the ground and the movement of surface and ground waters into rivers and ultimately into the sea, this can potentially cover a very large area.  Laforest Dissenting in Crown Zellerbach Canada 1988 SCC   

On the other hand, if the pesticides are not in themselves toxic, are they being applied in such quantities as to have a deleterious effect on water bodies contrary to the Fisheries Act and the Ontario Water Resources Act?  The focus of the acts differs slightly in that the Ontario Water Resources Act seems to focus more on the effect of the substance on the receiving water (similar to a claim under the common law doctrine of riparian rights) and for ease sake, references immediately below will be made solely to this legislation.
	In determining whether the quantity of contaminant had reached the level of concentration necessary to justify prosecution under the OWRA s. 30(1) s. 30(1) OWRA paraphrased - discharging that may impair the quality of the water, it is necessary to examine the nature of the substance.  Substances (or byproducts of the substances) with higher toxicity require lower concentrations of deposit to damage the water.  
	One unfortunate by-product of the production of many pesticides, including 2,4-D , are dioxins.  This family group of pollutants was labelled by the United Nations Environment Program as being a Persistent Organic Pollutant (POP)  see http://irptc.unep.ch/pops and has more recently been labeled as "the most toxic synthetic chemical ever tested in the laboratory" K. Harrison & G. Hoberg, "Setting the Environmental Agenda in Canada and the United States : The Cases of Dioxin and Radon" (1991) 24 Can. J. Pol. Sci. 3.  Recent studies in the everglades regarding crocodiles indicate that these dioxins in a little as a part per trillion are causing genetic mutations of the reproductive system.  The dioxins are believed to have caused the negative human health effects associated with Agent Orange, as 2, 4-5 T (50% as the mixture) was loaded with them.  Many governments around the world did ban the production and use of 2, 4-5 T hypothesizing that all the negative health effects could be prevented by banning this component of the mixture.  However, more recent studies indicate that dioxins are also present in 2, 4-D, the other 50% of the mixture of Agent Orange.  Similar discoveries after the intentional application of thousands or millions of gallons of similar pesticides have resulted in governments banning over 50% of the pesticides in the last 30 years Interview with Bernard Philogene of the Faculty of Biology - University of Ottawa.  .  With so much potential for harm, the threshold for what constitutes actual impairment of the waterway should seemingly be low.  However, as of now, I've been unable to determine the precise concentration required by the courts to justify charges under the Ontario Water Resources Act.    
Q - DEFENCE OF DUE DILLIGENCE under the Fisheries Act :  What difference does it make the MNR established the guidelines for minimum spray distances from water bodies but the pesticide still got into the water? 

An interesting question arises regarding forestry company liability for using pesticides according to federal and provincial guidelines.  It could be argued that by relying on the judgment of the Ministry of Natural Resources to determine safety, forestry companies are not negligent by using the chemicals. 

78.6 No person shall be convicted of an offence under this Act if the person establishes that the person
(a) exercised all due diligence to prevent the commission of the offence; or
(b) reasonably and honestly believed in the existence of facts that, if true, would render the person's conduct innocent.

However, other factors seemingly need to be taken into account to determine whether there is negligence such as the presence or absence of testing by forestry companies to ensure that no pesticide is actually entering the waterways.   
[40] The court rejected the due diligence defence. Relying on R. v. Sault Ste. Marie (City), [1978] 2 S.C.R. 1299, 85 D.L.R. (3d) 161, the trial judge stated that the defence of due diligence involves the characterization of efforts taken to prevent the act or event, including the history of the defendants' efforts for a reasonable period before the charge dates. He found that both the City and Ms. Januszkiewicz were aware that the leachate was flowing into the Cataraqui River and that they chose to ignore the problem. 

[41] He concluded: [T]he Court rejects the defendants' position that they were duly diligent in respect to preventing the discharges. The Court can find no evidence of a comprehensive plan, not even one of effective monitoring of the closed landfill site to detect discharges. Certainly, no effective resources were committed to even dealing with the problems on a haphazard basis.  Fletcher v. Kingston

Following this line of reasoning, it would seem that forestry companies may be negligent even if spraying according to regulations if inadequate follow up testing is done in the days, months, and years following the application to determine what, if any, amounts of the pesticide ended up in the waterway.  
	Interestingly, s. 42 (4) of the Fisheries Act regarding liability to third parties for losses caused does not depend on any proof of negligence.  "The liability of any person described in paragraph (1)(a) is absolute and does not depend on proof of fault or negligence" if the damage by deposit of substance is not authorized by s. 36.  As of December 22, 2005 I have yet to receive response from the Ministry of Environment as to whether forestry companies are permitted by the Governer in Council to deposit pesticides into the waterways?  At any rate, the provision raises interesting questions in respect of possible damages and valuation of loss.  As Chief Earl Commanda of the Serpent River First Nation puts in (regarding the effects of Uranium mining on the community):  
... how do you make the companies realize that they did essentially destroy a way of life of a community, from being a community that lived off the land to one where that's no longer possible for us.  How do you put a dollar value on that?  This is My Homeland - A publication of Serpent River First Nation, 2003.  Edited by Lorraine Rekmans, Keith Lewis and Anabel Dwyer.  

One key question (unresolved in my research) is how far the liability could extend if forestry companies rendered the fish and animals unfit for consumption by way of using non-essential pesticides?  The liability may be enormous and would likely extend to present generations as well as those who will in the future be deprived of the right to consume edible animals, a practice from time immemorial for all aboriginal communities.  Given the expansion of Metis rights in Powley, setting out no minimum blood quantum, the possible group of claimants with Constitutionally protected rights to hunt and fish would no doubt reach into the millions in Ontario.    
Q - Defence of Statutory Authority?  If forestry companies aren't required to spray so close to the waterbodies but merely have permission, are they protected by the guidelines allowing them to spray?
	Forestry companies may argue the defense of statutory authority in attempting to escape liability for damages, but the faltering point would seemingly be the presence of alternatives and the distinction between being mandatory and being permitted.  
The defendant must negative that there are alternate methods of carrying out the work. The mere fact that one is considerably less expensive will not avail. If only one method is practically feasible, it must be established that it was practically impossible to avoid the nuisance. It is insufficient for the defendant to negative negligence. The standard is a higher one. While the defence gives rise to some factual difficulties, in view of the allocation of the burden of proof they will be resolved against the defendant. Ryan v. Victoria SCC 1999 quoting Sopinka J. from Tock v. St. John's Metropolitan Area Board.  

Because of the presence and availability of alternatives See analysis under challenging the permit under the Ontario Pesticides Act to the pesticides currently being applied, it is unlikely that forestry companies will be permitted to escape liability on the basis of statutory authority.  


5)  Involve the Federal Government by demonstrating federal jurisdiction.  

From: Carisse, Noel 
To: Joel Theriault 
Sent: Monday, December 05, 2005 3:26 PM 
Subject: RE: Right to Hunt? / Forestry pics 

Dear Mr. Theriault, 
	Thank you for recent messages most notably those regarding the the white moose and the use of herbicides in Ontario forests. I also want to thank you for the documents you attached to your messages. I should clarify that the mandate of the Office of the Auditor General of Canada is limited to federal areas of jurisdiction and is focused on auditing the programs and activities of federal government departments and agencies and in reporting our findings to Parliament. We cannot comment on the concerns you have expressed or the documents you have sent us since the issues you have raised fall within the jurisdiction of provincial and municipal governments. 
	If you believe that there issues that directly relate to the federal government's activities or responsibilities, you might wish to obtain an answer from departments through the submission of an environmental petition. As you may know the Commissioner of the Environment and Sustainable Development is a part of our Office. This position is currently held by Johanne Gélinas, whose mandate it is to report to Parliament on the federal government's efforts in meeting its specific environmental and sustainable development commitments. The Commissioner is also the guardian of an environmental petitions process that allows Canadians to bring their concerns relating to any federal activity touching upon the environment directly to the appropriate ministers. Ministers are obligated to reply within 120 days. 
	If you would like more information on how to submit an environmental petition of your own, or to find out more about the Commissioner's mandate and activities, please visit our Web site at www.oag-bvg.gc.ca and follow the links. You can also contact us at 1-888-761-5953, should you wish to discuss the petitions process, or require assistance.

	Please note however that environmental petitions are not the same thing as an audit request and that they can only address environmental and sustainable development issues that fall within federal jurisdiction. Also, as I mentioned earlier municipal and provincial issues are beyond the federal mandate and are therefore not subject to the environmental petitions process. 

Sincerely,
Noël Carisse
Senior Communications Advisor - CESD
Conseiller principal en communications - CEDD

Office of the Auditor General of Canada / Bureau du vérificateur général du Canada 
240 Sparks Street 
Ottawa (ON) 
K1A 0G6

Tel: (613) 952-0213 ext. 2945
Fax: (613) 957-0474 

Environment and Aboriginals
	Potential legal heads of power which are of federal jurisdiction include the environment R. v. Crown Zellerbach Canada SCC 1988 (shared jurisdiction with provinces) and jurisdiction over aboriginals 91(24) of the British North America Act.  A video I produced in the fall of 2005 includes a more detailed analysis of the source of aboriginal rights, why fishing / hunting for sustenance is an aboriginal right, infringement of aboriginal rights, scientific uncertainty associated with the pesticides being applied in northern forests and the fiduciary obligation of the crown towards aboriginal peoples http://www.airivanhoe.ca/videos/Dec2-abor.wmv.  In summary, the courts tell us that aboriginal rights guaranteed by s. 35 of the Constitution Act, including the right to hunt and fish, are to be read purposively R. v. Gladstone.  A purposive interpretation would likely tell us that the right to fish and hunt includes the right to make use of the animals for sustenance purposes, a practice done since time immemorial.  However, if the government allows the an area to become polluted to the point that the animals are no longer fit for human consumption, what use to aboriginals is the right to fish and hunt?  While it's true that not all environmental degradation can be prevented by the Canadian Government, it would seem that the government would be required to minimize the degradation (in its jurisdiction) to the lowest feasible levels when traditional aboriginal food sources are threatened.  The question that then must be asked is "whether there has been as little infringement as possible in order to effect the desired result" R. v. Sparrow.  Can it truly be said that if there are feasible alternatives to the use of pesticides and the government elects not to make use of them ... that it has infringed the aboriginal right to hunt and fish as little as possible?  Given the firm stance that the medical community  has taken against exposure to these chemicals, it also seems contrary to the fiduciary duty to the aboriginals to allow their traditional food sources to become saturated with these chemicals.  
Extra Territorial Effects
	Federal jurisdiction may also be found in respect of the extra-territorial effects of pesticide use within the province as pesticides run into rivers which dump into the ocean.  
The Supreme Court in Crown Zellerbach laid out the following guidelines to determine whether a matter fell under federal jurisdiction.  There must a distinct issue (more distinct that the environment in general) and the failure of one province to adequately deal with an issue has the potential to affect other provinces.  The court was satisfied in Crown Zellerbach that the distinction between salt water pollution versus fresh water met the requirement of singleness.  Similarly, the requirement of singleness could possibly be grounded on the requirement that waterbodies flow into the ocean in contrast with those that are wholly contained within the province.   The court in Crown Zellerbach did not state that pollution coming from within a province that flowed into the ocean by rivers would not render the matter federal, and answered the sole question in regards to oceanic dumping.  In regards to extra-territorial effects if a province fails to adequately deal with an issue, the waters of Northern Ontario flow north into the James Bay and Hudson Bay.  The waters surround the province of Nunavut, border the province of Quebec, extend to the Northwest territories and every other ocean bordering province in the country.  For the people of the artic, their lives and way of life are directly threatened by oceanic pollution, including the pesticides that are applied domestically and flow north.    Seemingly, federal jurisdiction could apply in these circumstances.
Federal “RIGHT” to clean environment?  
	Federal jurisdiction may also be grounded if the courts can be convinced that the Federal Fisheries Act gives people the "right" to have clean waters that can maintain aquatic life.  Aboriginals have a separate constitutionally grounded right to hunt and fish protected under s. 35 of the Constitution.  Part of this right is seemingly to ensure that the fish will remain edible for human consumption.  Do provincial grants of power allowing forestry companies to spray thousands or millions of gallons of pesticides (unnecessarily) onto the public forests of northern Ontario conflict with the federally legislation or Constitutional provisions guarantying a “right“ to edible wildlife?
	Conflict is defined as the impossibility of simultaneous compliance with both the federal legislation and the provincial legislation Multiple Access v. McCutcheon 1982 SCC OR if the effect of the provincial law is to neuter the intention of federal legislation Bank of Montreal v. Hall 1990 SCC.  If occupation of a clean environment that can sustain fish and wildlife which are edible for human consumption is demonstrated to be a right Law Society of BC v. Mangat 2001 SCC - Right of immigrants to be represented by non-lawyers before immigration board.  (Fisheries Act / Aboriginal Rights) as opposed to a privledge Ross v. Registrar of Motor Vehicles 1975 SCC - The criminal code did not extend the "right" to drive after being found guilty of DUI.  , provincial legislation threatening or actually destroying that right would be rendered inoperative by way of paramouncy.  
	In conclusion, the tools which may be of assistance to eliminate the non-essential use of pesticides in the forests of northern Ontario are numerous and this paper has merely scratched the surface of possible legal and non-legal remedies.  Non-legal and relatively inexpensive initiatives such as public petitions have demonstrated utility in my past project such as removing the white moose from the hunting roster in my home region of Northern Ontario.  Municipal bylaws can be quickly implemented so long as community support is present, with the main limitation generally in the size of area protected.  Creation of a CB SFL looks promising but the initial financial burden may be seen as prohibitive by smaller communities.  Court proceedings are an option for only the most wealthy individuals making federal involvement or petition to the Minister of Environment regarding the permits granted under the Ontario Pesticides Act appealing.  The prospect of an aboriginal rights claim seems very likely to succeed, but again very costly.  While the possibility of moral development and voluntary withdrawal of pesticides by multi-national forestry companies is possible, the option again seems unlikely.  During the 12 hours I watched the Ottawa pesticide debates, I realized that people standing to financially profit from the creation and application of these harmful chemicals will stop at nothing to protect their steam of income.  I did get an opportunity to speak at the debates concluding 
On the bottom line, (1) if the scientists have conflicting views regarding the health and environmental effects of the pesticides we spray, and (2) the possible health and environmental effects of exposure to the pesticides could be grave, and (3) the pesticides are cosmetic and not truly required and (4) the government must pay the health care costs of its citizens in the event that they become ill from exposure to the pesticides and (5) the users of the pesticides are not the only ones affected by them (Conclusion) why would we continue to allow their use when not absolutely required?

The pesticide by-law was rejected by a thin majority of Ottawa City Councillors in November 2005.  However, the contacts made during the process will no doubt be assistance to me in implementing similar initiatives in northern Ontario in the months to come.   
